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Before this Court is a joint motion by the Plaintiffs of two related lawsuits asserting claims
under the Alien Tort Claims Act and Torture Victim Protection Act. The Plaintiffs are practitioners
and supporters of Falun Gong, a spiritual movement in the People’s Republic of China (hereinafter
referred to as “China” or “PRC”). The Plaintiffs in these two cases have moved for entry of default
judgment against two Defendants — local governmental officials of China accused of violating their
human rights. Plaintiffs’ joint motion was heard on October 30, 2002. Extensive post-hearing briefs
were submitted by the parties. On June 11, 2003, this Court issued a Report and Recommendation
recommending that this motion be GRANTED IN PART and that default judgment for declaratory
relief entered as to certain claims and DENIED IN PART as to the remaining claims which should
be dismissed.

The Plaintiffs filed objections with District Judge Wilken. During the pendency of the
proceedings before Judge Wilken, the Supreme Court decided Sosa v. Alvarez-Machain, — US —,
124 S.Ct. 2739, 159 L.Ed. 2d 718 (2004). Judge Wilken ordered further briefing in light of Sosa.
She then referred the matter back to this Court for an amended Report and Recommendation
addressing Sosa.

For the reasons stated herein, the Court concludes that its initial Report and Recommendation
is entirely consistent with the Supreme Court’s decision in Sosa. As stated in its previous Report
and Recommendation, the Court finds that Plaintiffs’ claims under the Alien Tort Claims Act and
Torture Victim Protection Act are not barred by sovereign immunity under the Foreign Sovereign
Immunity Act because the alleged conduct cognizable in this suit were not validly authorized under
Chinese law. However, justiciability concems embodied in the act of state doctrine counsel against
remedies other than declaratory relief. Those concerns are driven primarily by the potential impact
these suits may have on foreign relations and the fact that the suits are brought against sitting
officials and challenge current governmental policies. The Court also finds that as to the Plaintiffs’
specific substantive claims, the Court should enter default judgment against Defendants for
declaratory relief on certain claims. In particular, the Court recommends entry of judgment declaring
that certain Plaintiffs were subject to torture, cruel, inhuman and degrading treatment, and arbitrary

detention in violation of the Alien Tort Claims Act and Torture Victim Protection Act. The Court
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finds that it would not be appropriate to adjudicate the claims relating to broad systemic conduct of
the government. Other claims have not been established on the merits. The Court recommends the
remaining claims be dismissed.

I. GENERAL BACKGROUND

Falun Gong is a spiritual practice that blends aspects of Taoism, Buddhism and the
meditation techniques of qigong (a traditional martial art) with the teachings of Li Hongzhi, who was
forced to leave China under threat of arrest in 1998. Liu Compl. § 1. Falun Gong has followers in
China and internationally. Id.

In July 1999, Chinese President Jiang Zemin and other high ranking officials issued
statements declaring Falun Gong to be an illegal organization and orders initiating a widespread
governmental crackdown against Falun Gong and its practitioners. Liu Compl. 4 30. In October
1999, the People’s Congress, the Chinese national legislature, passed a series of laws outlawing
“cults,” defined to include Falun Gong. Id. As a result, according to the Plaintiffs, over 100,000
practitioners have been subjected to some form of “punishment,” including arrest and detention in
prison facilities, labor camps, and mental hospitals, brutal beatings, starvation, and other forms of
torture, including electric shock and nerve-damaging drugs. Liu Compl. q 31; Xia Compl. 9§ 19.
Plaintiffs allege many have died while in the custody of law enforcement or prison personnel. /d.'

The instant suits seek both an award of damages and equitable relief.

' The two actions before this Court are not unique. Other suits have been brought by Falun
Gong supporters in the United States in an attempt to hold individual officials of the PRC accountable
for alleged human rights violations directed against the Falun Gong movement in China. See Jacques
DelLisle, Human Rights, Civil Wrongs and Foreign Relations: A “Sinical” Look at the Use of U.S.
Litigation to Address Human Rights Abuses Abroad, 52 DePaul L. Rev. 473,474-76 (2002). Since July,
2001, Falun Gong supporters have brought at least five actions, including the two here. An action was
brought in New York against Zhao Zhifei, the head of the Hubei Provincial Public Security Bureau. /d.
at474. Another was brought in Chicago against Zhou Y oukang, the Chinese Communist Party Secretary
for Sichuan Province. Id. at 475. A third suit was filed in Hawaii against Ding Guangen, a Chinese
Communist Party Politburo member and national deputy chief of the Party Propaganda Department. /d.
at 476.
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A. Jane Doe 1, et al. v. Liu Qi

Between February 1999, before the governmental crackdown began in mid-1999, and early
2003, Defendant Liu Qi (hereinafter referred to as “Liu”) served as the mayor of Beijing. Liu Compl.
9 32. Beijing has been a focal point for the repression and persecution of the Falun Gong. Id. As
the mayor of Beijing, Liu had authority to formulate all provincial policies and lead the executive
branches of the city government, including the Public Security Bureau of Beijing. Id. § 35. The
police and other security forces operate under the Public Security Bureau of Beijing. /d.

In May 2000, Jane Doe I, a citizen of the PRC, went to Beijing’s Tiananmen Square to
protest the PRC’s persecution, arrest, and torture of Falun Gong practitioners. Liu Compl. 4 13.
Jane Doe I was arrested during the protest and held without charge. /d. For twenty days, she was not
allowed to see family members or a lawyer and was beaten and interrogated regularly. /d. On at
least one occasion she was tortured with electric shocks by needles placed in her body. Id. 9 14.
When she lost the ability to eat, she was force-fed via a tube placed in her nose, which caused her to
cough up blood. Id. q§ 15. After her release, Jane Doe I was subject to constant surveillance, arrests
and interrogation. She subsequently fled China and presently resides in the United States. /d. 9 16.

In May 2000, Jane Doe I, a citizen of the PRC, was arrested and beaten so severely that she
temporarily lost her hearing at a protest in Tiananmen Square.” Liu Compl. § 18. She was held
without charge for approximately twenty-seven days, during which she was interrogated, regularly
beaten to the point of unconsciousness, stripped of her clothing, and force-fed via a tube placed in
her nose. Id. 49 18-24. Suffering further persecution after her release, Jane Doe II fled China and
received political asylum in the United States. Id. § 25.

On November 20, 2001, the following individuals who have joined as plaintiffs herein were

arrested in Tiananmen Square during a demonstration in support of the Falun Gong:

5 . .
to the Ped il REIBAL e RISy N B RIF S PSS A, (Cone s uent GhBeiing y faweat
the charges against her and was refused contact with her family or an attorney. She was searched and
her Falun Gong books confiscated. She was taken to a stadium with thousands of other practitioners
where guards attempted to force them to renounce their spiritual beliefs. Jane Doe II was returned to
her home town in handcuffs and detained for three days, without any charges being filed. Liu Compl.
19 17-24.
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1. Helen Petit, a citizen of France, was physically and sexually assaulted by officers
during her arrest and interrogation. Liu Compl. § 26. Petit was never advised of any charges and
was not allowed to contact her embassy or consult with a lawyer. Id. After being detained for 24
hours or more, Petit was deported back to France. Id.

2. Martin Larsson, a citizen of Sweden and a university student in the United States, was
interrogated by officers and physically assaulted by four guards when he refused to sign a statement
written in Chinese and to allow them to take pictures of him. Liu Compl. § 27. Larsson was never
advised of any charges against him and was not allowed to contact his embassy or consult with a
lawyer. Id. Larsson was deported to Sweden the following day. Id.

3. Leeshai Lemish, a citizen of both Israel and the United States and a university student
in the United States, was interrogated and beaten during his 27 hour detention and not allowed to
sleep, after which he was placed on a flight to Vancouver. Liu Compl.  28. Lemish was never
advised of any charges against him and was not allowed to contact his embassy or consult with a
lawyer. Id.

4, Roland Odar, a citizen of Sweden, was beaten during his arrest and interrogation, and
deported the following day to Sweden. Liu Compl. 9 29. He was never advised of any charges
against him and was not allowed to contact his embassy or consult with a lawyer.

On February 7, 2002, Jane Doe 1, Jane Doe I, Helene Petit, Martin Larsson, Leeshai Lemish
and Roland Odar (hereinafter referred to as the “Liu Plaintiffs”) filed suit against Defendant Liu for
torts committed in violation of international and domestic law including the Torture Victim
Protection Act (hereinafter referred to as the “TVPA”), 28 U.S.C. § 1350 note § 1 (2002). The Liu
Plaintiffs allege this Court has jurisdiction over this action based on the Alien Tort Claims Act
(hereinafter referred to as the “ATCA™), 28 U.S.C. §§ 1331, 1350 (2002). The Liu Plaintiffs also
allege that Defendant Liu planned, instigated, ordered, authorized, or incited police and other
security forces to commit the abuses suffered by the Liu Plaintiffs, and had command or superior
responsibility over, controlled, or aided and abetted such forces in their commission of these abuses.
Liu Compl. 9§ 2. Thus, Liu knew or reasonably should have known that Beijing police and other

security forces were engaged in a pattern and practice of severe human rights abuses against Falun
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Gong practitioners, and breached his duty, under both international and Chinese law, to investigate,
prevent and punish human rights violations committed by members of the police and other security
forces under his authority. /d. 9 33-34.

The Liu Complaint alleges the following claims under the TVPA and/or the ATCA: (1)
torture of Plaintiffs Jane Doe I and Jane Doe II particularly; (2) cruel, inhuman or degrading
treatment; (3) arbitrary detention; (4) crimes against humanity; and (5) interference with freedom of
religion and belief. Liu Compl. 49 39-72. Plaintiffs seek compensatory, punitive and exemplary
damages, reasonable attorneys’ fees and costs of suit, and other and further relief as the court may
deem just and proper. Id. g 72.

Defendant Liu was personally served with the summons and complaint, and supplemental
documents by a process server on February 7, 2002 at the San Francisco International Airport
(discussed infra Part III).

On March 8, 2002, the Liu Plaintiffs filed a motion for entry of default. On March 12, 2002,
the Clerk of this Court entered Liu’s default. On March 14, 2002, Judge Claudia Wilken ordered the
Liu Plaintiffs to file a motion for default judgment within 30 days, and which upon filing of the
motion, was to be referred to a Magistrate Judge for a report and recommendation. On April 11,
2002, the Liu Plaintiffs filed this motion for judgment by default.

B. Plaintiff A, et al. v. Xia Deren

Defendant Xia Deren (hereinafter referred to as “Xia”) presently serves as Deputy Provincial
Governor of the Liao Ning Province. According to the Xia Plaintiffs, this province is known to be
one of the most repressive and abusive jurisdictions in China with regard to the arrest and treatment
of Falun Gong practitioners. Xia Compl. § 20. Since President Jiang Zemin’s banning order of July
1999, at least 27 Falun Gong practitioners have allegedly died from torture inflicted in labor camps
and detention centers in Liao Ning Province. /d. Masanjia Labor Camp, located in the capital of
Liao Ning Province, Shenyang City, is purported to be one of the most notorious prison labor camps
in the country and is used to incarcerate and torture Falun Gong practitioners. /d.

From January 1998 through November 2000, Defendant Xia served as Deputy Mayor of Da
Lian City, Liao Ning Province, and then as Deputy Mayor of General Affairs and Member of the Da
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Lian City Council from November 2000 through May 2001. Xia Compl. § 14. In May of 2001, he
assumed responsibility as Deputy Provincial Governor for Liao Ning Province. Id. While serving as
Deputy Mayor, Deputy Mayor of General Affairs and Member of the Da Lian City Council, Xia
exercised general supervisory authority over municipal affairs, including the operation of the law
enforcement and correctional systems. /d. § 15. Xia also served on the general governance body that
oversees and directs policy-making and the carrying out of government policies and functions for the
affected jurisdiction. Thus, Defendant Xia played a major policy-making and supervisory role in the
policies and practices that were carried out in Da Lian City during that period. /d. In his present role
as Deputy Provincial Governor of Liao Ning Province, Xia manages and supervises the News and
Publications Bureau and all operations related to the control of the media, governmental
communications, and distribution of government publications and notices. Id. § 16. Defendant Xia
also plays a key part in the general governance body that exercises general jurisdiction, supervision
and authority over governmental policies and practices for the Province as whole, including law
enforcement and prison management questions, and policies and practices associated with the
governmentally mandated crack-down and persecution of the Falun Gong spiritual movement and its
practitioners. Id. § 17.

Plaintiff A, a 53 year old female, was a citizen and resident of Da Lian City in Liao Ning
Province during the period that Xia served as Deputy Mayor of Da Lian City. She was arrested and
detained for long periods on two occasions in 1999 and 2000. While in detention, she was subjected
to torture, such as being denied food and water, being required to remain standing and handcuffed
against the backs of other prisoners for prolonged periods of time, being denied sleep, being denied
use of toilet facilities, and being forced to watch the torture of others, including another Falun Gong
practitioner who was placed on a rusty torture device called Di Lao. Xia Compl. 4 9, 25.

Plaintiff B, a former resident of Liao Ning Province, brings this complaint on behalf of

herself and her parent, who still resides in Liao Ning Province and is currently incarcerated in

* Plaintiffs filed under fictitious names to protect themselves and family members living in the
PRC from governmental reprisals. Xia Compl. § 8. The Court permitted the Plaintiffs to file
confidential affidavits.
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Masanjia Labor Camp. Xia Compl. § 10. Plaintiff B’s Parent was arrested and detained twice, first
in 2000 when the parent was detained for an extended period, and again in 2001. /d. At the labor
camp, Plaintiff B’s Parent has been subjected to physical abuse, torture and highly degrading
treatment and punishment, including arbitrary, long-term detention and deprivation of liberty and
security of the person. /Id.

In 1999, Plaintiff C, a 39 year old male and former resident of Liao Ning Province, was
arrested, detained for a number of days, and brutally beaten by the police with chains and an electric
baton when he went to Beijing to support Falun Gong practitioners and protest their repression. Xia
Compl. § 11. In April 2000, he was arrested a second time in Liao Ning Province and while in
detention, beaten and tortured repeatedly. On one occasion when he refused to answer questions, he
was beaten to unconsciousness, with blood coming from his mouth and nose, and his foot badly
mangled. /d. 44/ 11, 27. On other occasions, he was hung from water pipes for three days,
handcuffed to other prisoners, and not allowed to sleep. /d.

On February 8, 2002, Plaintiffs A, B, and C (hereinafter referred to as the “Xia Plaintiffs™)
filed suit against Defendant Xia for torts committed in violation of international and domestic law
under the ATCA and the TVPA. 28 U.S.C. § 1350. The Xia Plaintiffs allege that Defendant Xia’s
actions led to the abuses inflicted upon them. They allege that Defendant Xia together with other
officials, acted in their official capacity and under color of law, to persecute, punish and intimidate
Falun Gong practitioners in violation of international and domestic laws. Xia Compl. q 28. The suit
is styled as a class action but Plaintiffs have never moved to certify the class.

Defendant Xia was also personally served with the summons, complaint, and supplemental
documents by a process server on February 8, 2002 at the Fremont Hilton Hotel in Newark,
California (discussed infra Part I1I).

The Xia Complaint alleges, inter alia, the following claims under the TVPA and/or the
ATCA: (1) torture; (2) genocide; (3) violation of one’s right to life; (4) arbitrary arrest and
imprisonment; and (5) violation of one’s right to freedom of thought, conscience and religion. Xia
Compl. 99 29-35. The Xia Plaintiffs seek compensatory, punitive and exemplary damages; a

declaratory judgment confirming the unlawful nature of the pattern and practice of gross violations
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of human rights that have taken place, injunctive relief prohibiting further unlawful action,
reasonable attorneys’ fees and costs for this litigation, and other and further relief as the court may
deem just and proper. Id. § 36. Defendant Xia was served but did not enter an appearance.

On June 18, 2002, the Xia Plaintiffs filed a motion for entry of default. On June 26, 2002,
the Clerk of this Court entered Xia’s default. Having been notified of a related case, the Liu case, on
June 28, 2002, the case was reassigned from Judge Larson to Judge Wilken for all further
proceedings.

On August 1, 2002, Judge Wilken ordered the Xia Plaintiffs to file a motion for default
judgment within 30 days, and upon filing of the motion for default judgment, referred the case to this
Court for a report and recommendation. Since the Xia case was related to the Liu case, both cases
were referred to this Court for consolidated hearing.

On August 5, 2002, this Court ordered a joint briefing schedule and joint hearing date on the
Plaintiffs’ motions for default judgment.

C. Response by the U.S. State Department and the PRC

On September 27, 2002, at the invitation of this Court, the United States submitted a
Statement of Interest and a statement made by the People’s Republic of China in response to
Plaintiffs’ motions for default judgment against Defendants Liu and Xia.

In its Statement of Interest, the United States State Department (hereinafter referred to as
“State Department”) urged against adjudication of the instant suits. In its letter, the Department
expresses the view that:

In our judgment, adjudication of these multiple lawsuits [challenging the
legality of the Chinese government’s actions against the Falun Gong]
movement, including the cases before Magistrate Chen, is not the best way
for the United States to advance the cause for human rights in China. . . .
... The Executive Branch has many tools at its disposal to promote
adherence to human rights in China, and it will continue to apply these tools

within the context of our broader foreign policy interests.

We believe, however, that U.S. courts should be cautious when asked to sit
in judgment on the acts of foreign officials taken within their own countries

pursuant to their government’s policy. . . . Such litigation can serve to
detract from, or interfere with, the Executive Branch’s conduct of foreign
policy.
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.. . [P]ractical considerations, when coupled with the potentially serious

adverse foreign policy consequences that such litigation can generate, would

in our view argue in favor of finding the suits non-justiciable.
Letter from William H. Taft, IV to Assistant Attorney Gen. McCallum of September 25, 2002, at 7-8
(emphasis in original).

In its letter transmitted to the Court, the PRC contends, inter alia, that the Falun Gong
practitioners’ lawsuits against Chinese public officials are “unwarranted,” as the officials’ treatment
of Falun Gong practitioners at large is consistent with China’s domestic and international legal
obligations. Translation of Statement of the Government of the People’s Republic of China on
“Falun Gong” Unwarranted Lawsuits, September 2002, 9 1-2 (hereinafter “Translation of China’s
Statements”). The PRC contends that Falun Gong followers have perpetrated crimes that have
brought “extremely grave damages to the Chinese society and people.” Id. § 1. The PRC argues that
Falun Gong in particular was banned after the PRC concluded that it was a “cult” and an
“unregistered and illegal organization.” Id. 4 2. The PRC accuses Falun Gong’s founder, Li
Hongzhi, and certain practitioners of committing activities that pose a “serious threat to public
security.” Id. 9 1.

Furthermore, the PRC contends that the plaintiffs’ claims are not justiciable. Id. 4 3. The
PRC posits that none of the exceptions under the Foreign Sovereign Immunity Act (“FSIA”) applies
to grant the Court jurisdiction over the claims. /d. In addition, the PRC contends both that
outlawing the Falun Gong and punishing individuals for illegal activities related to the Falun Gong
are supported by the Chinese Constitution and laws and thus, constitute acts of state. /d. As such,
no foreign courts can question them. /d. Moreover, adjudication of the “false and unwarranted
lawsuits [is] detrimental to China-US relations.” Id. The PRC specifically accuses Falun Gong
organizations based in the United States of “frame-ups” in which they sue Chinese officials who visit
the United States in an effort “to obstruct the normal exchanges and cooperation and poison the
friendly relations and cooperation between two countries.” Id. § 4. The PRC concludes with a

reiteration of the detrimental effects of adjudication on the common interests of the two nations. /d.
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II. CRITERIA FOR DEFAULT JUDGMENT

Federal Rule of Civil Procedure 55(b)(2) permits a court, following a defendant’s default, to
enter a final judgment in a case. However, entry of a default judgment is not a matter of right. Its
entry is entirely within the court’s discretion and may be refused where the court determines no
justifiable claim has been alleged or that a default judgment is inappropriate for other reasons. See
Draper v. Coombes, 792 F.2d 915, 924 (9th Cir. 1986); Aldabe v. Aldabe, 616 F.2d 1089, 1092 (9th
Cir. 1980).

Where, as here, a default has been entered, the factual allegations of each complaint together
with other competent evidence submitted by the moving party are normally taken as true. See
TeleVideo Sys, Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987); Danning v. Lavine, 572 F.2d
1386, 1388 (9th Cir. 1978). However, this Court must still review the facts to insure that the
Plaintiffs have properly stated claims for relief. See Cripps v. Life Ins. Co. of N. Am., 980 F.2d 1261,
1267 (9th Cir. 1992) (“necessary facts not contained in the pleadings, and claims which are legally
insufficient, are not established by default”); Apple Computer Inc. v. Micro Team, 2000 WL
1897354, at *3 n.5 (N.D. Cal. 2000) (“Entry of default judgment is not mandatory upon Plaintiff’s
request, and the court has discretion to require some proof of the facts that must be established in
order to determine liability.”) (citing 10A Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure § 2688 (3rd ed. 1998)).

In Eitel v. McCool, 782 F.2d 1470 (9th Cir. 1986), the Ninth Circuit enumerated seven
factors that a court may consider in determining whether to grant default judgment: (1) the merits of
the plaintiff’s substantive claim; (2) the sufficiency of the complaint; (3) the sum of money at stake
in the action; (4) the possibility of prejudice to the plaintiff; (5) the possibility of a dispute
concerning material facts; (6) whether the default was due to excusable neglect; and (7) the strong
policy underlying the Federal Rules of Civil Procedure favoring decision on the merits. /d. at 1471-
72; see also Pepsico, Inc. v. Cal. Sec. Cans, 238 F. Supp. 2d 1172, 1174 (C.D. Cal. 2002).

The consolidated actions now before this Court are hardly the kind of a garden variety cases
in which default judgments are sought. Cf. e.g., Bd. of Trs. of Sheet Metal Workers v. Gen.
Facilities, Inc., 2003 WL 1790837 (N.D. Cal. 2003) (default judgment in ERISA action against
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distressed employer to recover unpaid contributions to employee benefit funds) with Hon. John M.
Walker, Jr., Domestic Adjudication of International Human Rights Violations Under The Alien Tort
Statute, 41 St. Louis U. L.J. 539, 539 (1997) (“It is safe to say that, quantitatively, international
human rights law is not a major, or even a minor, component of the business of federal courts: itis a
minuscule part of what we do.”). Plaintiffs bring claims under ACTA and TVPA for human rights
violations allegedly committed in China and sanctioned by the PRC including, inter alia, torture,
genocide, crimes against humanity, religious persecution, and arbitrary arrest and imprisonment.
The cases implicate important and consequential issues of sovereign immunity and could impact
foreign relations and diplomacy.

Accordingly, the nature and gravity of the Liu and Xia cases mandate the factors that inform
the Court’s discretion in ruling on a motion to enter default judgment, particularly the merits and
justiciability of Plaintiffs’ substantive claims, be closely scrutinized. See Eitel, 782 F.2d at 1472
(There was no abuse of discretion to deny default judgment where “the district court could have had
serious reservations about the merits of Eitel’s substantive claim, based upon the pleadings.”);
Aldabe, 616 F.2d at 1092-93 (“Given the lack of merit in appellant’s substantive claims, we cannot
say that the district court abused its discretion in declining to enter a default judgment in favor of
appellant.”); In re Kubick, 171 B.R. 658, 662 (9th Cir. BAP 1994) (“The court, prior to the entry of a
default judgment, has an independent duty to determine the sufficiency of a claim, as stated in Rule
55(b)(2) ...”); Lewis v. Lynn, 236 F.3d 766, 767 (5th Cir. 2001) (in constitutional action against
prison officials, district court did not abuse its discretion in denying default judgment when plaintiff
had no meritorious claim).

Given the unusual circumstances and the potential implications of these cases, the Court, in
ruling upon Plaintiffs’ motion for entry of default judgment, must proceed with great caution. As
will be evident, the Court accords greatest weight to the factors that address the merits of the
Plaintiffs’ substantive claims and the sufficiency of the complaint and evidence supporting their
claims. The merits analysis encompasses important immunity and justiciability issues central to this
case. That analysis dictates that some but not all claims pertaining to individual Plaintiffs are

justiciable and sustainable, but that relief should be limited to declaratory relief. Because
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justiciability concerns preclude damages and injunctive relief, the Eitel factors regarding the sum of
money at stake and possible prejudice to the Plaintiffs are irrelevant. Furthermore, as explained
below, Plaintiffs’ broad claims which involve systemic, class-based allegations and which squarely
challenge official PRC policy are inappropriate for adjudication by default in view of the merits, the
unreliability of the default process in this context, the disputability of facts material to these broader
claims, and the strong policy favoring decision on the merits. Finally, although, as discussed below,
personal service was effected on Defendants Liu and Xia, and thus personal jurisdiction was
obtained under Burnham v. Superior Court, 495 U.S. 604 (1990), there is no evidence that either
Defendant has had substantial contact with the United States. Both were served during brief visits to
the United States. While human rights suits under the ATCA and TVPA may lie against individuals
served while visiting the United States (see e.g. Kadic v. Karadzic, 70 F.3d 232 (9th Cir. 1995)),
Defendants’ situation stands in contrast to that of former officials and dictators who have taken
residence in the United States. See e.g. In re: Estate of Ferdinand E. Marcos, Human Rights Litig.
(“Hilao II), 25 F.3d 1467 (9th Cir. 1994); Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).
Thus, while their failure to appear and defend is not entirely excusable, it is less culpable in these
circumstances.

Finally, it should be noted that default judgments against foreign nations are generally
disfavored. See Restatement (Third) of Foreign Relations Law § 459 cmt ¢ (1987) (“Default
judgments are disfavored, particularly in suits against foreign states.”) (hereinafter referred to as
“Restatement”). Cf. 28 U.S.C. § 1608(e) (1994) (default judgment shall not be entered against a
foreign state unless claimant establishes right to relief by “evidence satisfactory to the court.”).
Courts have gone to considerable lengths to allow default judgments against foreign states to be set
aside. See Jackson v. People’s Republic of China, 794 F.2d 1490, 1494-96 (11th Cir. 1986) (in
action by banks against the PRC for payment of bearer bonds issued by Imperial Chinese
Government in 1911, district court properly set aside default judgment for lack of subject matter
jurisdiction and where State Department informed the court that permitting the PRC to have its day
in court will significantly further United States foreign policy interests); see also First Fid. Bank v.

Gov’t of Ant. & Barb., 877 F.2d 189, 196 (2d. Cir. 1989) (reversing district court’s denial of motion
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to set aside default judgment where there were factual issues as to whether U.N. ambassador had
apparent authority to obtain loan and waive governments sovereign immunity); Carl Marks & Co.,
Inc. v. USSR, 841 F.2d 26, 27 (2d Cir. 1988) (per curiam) (in action against the Soviet Union to
recover on debt instruments issued by the Russian Imperial Government in 1916, district court
properly vacated default judgments for lack of jurisdiction). While the suits at bar are nominally
brought against two government officials in the PRC, as discussed below, the suits require the Court
to assess the legality of practices and policies that allegedly have been sanctioned by the PRC
government.

The above factors inform the Court’s cautious approach in assessing Plaintiffs’ motions for
entry of default judgment.

III. SERVICE OF PROCESS

Before addressing the merits, the Court must first turn to the question of personal jurisdiction
in the Liu case.

The Court granted the San Francisco Chinese Chamber of Commerce (“SFCCC”) leave to
file an amicus curiae brief which raised the question of whether service was properly effected on
Defendant Liu. The SFCCC submitted a declaration of San Francisco Police Officer Higgins
suggesting that Defendant Liu had not in fact been properly served with process. SFCCC Amicus
Curiae Brief, at 2. Plaintiffs contend that the SFCCC lacks standing to raise the objection. The
Court, however, permitted the filing of the brief because it has sua sponte power to examine whether
service on Defendants was proper given its jurisdictional implications. Moreover, the interests of
judicial economy weigh in favor of determining at the outset whether service of process was proper,
based on all available information. Cf. Zhou v. Peng, 2002 WL 1835608 (S.D.N.Y. 2002) (after
alleged victims of human rights abuses at Tiananmen Square attempted service on Premier of the
PRC, the U.S. State Department submitted a statement of interest arguing that service was
inadequate, requiring additional briefing and a separate ruling on this issue).

In response to the SFCCC’s brief, the Liu Plaintiffs submitted declarations and a video clip of
the event at the San Francisco International Airport where Defendant Liu is alleged to have been

served. From the evidence, it appears that the process server stood about an arms-length away from
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Defendant Liu as he entered a screening area at the San Francisco airport; the process server held out
a copy of the Summons, Complaint and other court papers to the Defendant and said, “Mr. Liu Qi,
these are legal documents from the U.S. District Court of California. It’s serious.” Leining Decl.
4-5 and Video Clip 2. When Mayor Liu turned away without accepting the papers, the server stated,
“You can accept them or you do not have to, but you have been formally served by the U.S. District
Court of Northern California.” Leining Decl. § 6; Video Clip 3. The server then offered the
documents to members of Mayor Liu’s entourage, but they were not accepted. Leining Decl. q 8.
Since default has already been entered, competent evidence submitted by the Plaintiffs regarding
service of process must be taken as true at least where there is no contradictory evidence. TeleVideo
Sys., Inc. v. Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987).

The declaration of San Francisco Police Officer Higgins submitted by the SFCCC is not
inconsistent with this evidence. Officer Higgins acknowledged that he was at the back of the group
escorting Defendant Liu while Liu was at the front of the group; at the time Higgins heard yelling,
his back was turned to the Mayor. Leining Decl. § 7. It appears that the attempted service occurred
before Officer Higgins turned his attention to the matter. /d. 99 5-7. Evidently, Officer Higgins was
not in a position to view the events that constituted service of process and the fact that he did not see
actual service is not inconsistent with the evidence of service submitted by Plaintiffs.

The SFCCC argues that Weiss v. Glemp, 792 F. Supp. 215 (S.D.N.Y. 1992), in which the
court found that a Catholic Cardinal from Poland visiting Albany, New Y ork was not personally
served with a defamation suit, is dispositive to the instant case. However, in Weiss, the court found
that all the process server said to the defendant was “You want this for the . . .” before the priest
accompanying the Cardinal said “No, no, no” and deflected the papers. /d. at 222. Based upon facts
found by the court, the Weiss court held:

The Court concludes the attempted service was not effected “in a
way reasonably calculated to apprise” Cardinal Glemp, or the
persons accompanying him, that service of process was being
attempted. The papers proffered by Mrs. Frisch could just as well
have been a petition, a leaflet, a protest, or another non-legal
document. Because the evidence does not show Cardinal Glemp

attempted to evade service, the cases cited by Plaintiff involving
defendants determined to evade process are not applicable here.
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Id. at 225 (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)).

In contrast to Weiss, the evidence here establishes that the process server did in fact apprise
Defendant Liu that service of process was being effectuated. As noted, the video clip establishes that
the server stated, “You can accept them or you do not have to, but you have been formally served by
the U.S. District Court of Northern California.” Video Clip 3.* The Court finds that Plaintiffs’
efforts to serve Mayor Liu were “reasonably calculated, under all the circumstances, to apprise [the]
interested parties of the pendency of the action.” Mullane, 339 U.S. at 314.

The Court finds that Kadic v. Karadzic, 70 F.3d 232, 246 (2d Cir. 1995), rather than Weiss, is
on point. In Kadic, a process server approached Radovan Karadzic in a Manhattan hotel lobby,
called Karadzic’s name, and announced the purpose of serving the court papers. The server came
within two to six feet of Karadzic and attempted to hand him the documents, but was intercepted by
security officers, at which point the papers fell to the ground. /d. The Second Circuit remanded the

service issue to the district court with guidance that Fed. R. Civ. P. 4(¢)(2)° specifically authorizes

* The Plaintiffs presented evidence that Defendant Liu speaks fluent English. Eisenbrandt Decl.
9 2. Mayor Liu’s English fluency has been well-publicized as part of Beijing’s campaign to host the
2008 Olympic Games. See e.g. Olympic Bidding Success Spurs English Language Fever in China,
People’s Daily Online, July 29, 2001, available at
http://english. peopledally com. cn/200107/29/eng20010729 76042 .html (“On July 13, tens of millions
of Chinese viewers were surprised to see 69-year-old Vice-Premier Li Languing, and Liu Qi, mayor of
Beijing, speaking in fluent English to the crucial IOC meeting in Moscow, which was broadcast live on
China’s national TV.”); see also An Interview with Li Honghai from Beijing Citizen Speak English
Commiittee, Beijing Radio Station, available at http://english.21dnn.com/35/2002-4-10/52@ 195794 .htm
(quoting the head of this committee, “Leaders of the Municipal Government like Mayor Liu Qi, Vice
Mayors Lin Wenyi and Zhang Mao, set an example of learning English for the public.”).

> The fact that Defendant Liu did not take possession of the court papers is of no import. Where
a defendant attempts to avoid service e.g. by refusing to take the papers, it is sufficient if the server is
in close proximity to the defendant, clearly communicates intent to serve court documents, and makes
reasonable efforts to leave the papers with the defendant. See Errion v. Connell 236 F.2d 447, 457 (9th
Cir. 1956) (service sufficient when sheriff pitched the papers through a hole in defendant’s screen door
after she spoke with him and ducked behind a door to avoid service); Novak v. World Bank, 703 F.2d
1305, 1310 n.14 (D.C. Cir. 1983) (district court erred when it dismissed sua sponte for failure to effect
service in case where U.S. Marshall refused to serve World Bank: “When a person refuses to accept
service, service may be effected by leaving the papers at a location, such as on a table or on the floor,
near that person.”); see also 4 Charles A. Wright & Arthur R. Miller, Federal Practice & Procedure
§1095 (2d ed. 1987).

5 While service of process is herein analyzed under Rule 4(¢)(2), the Court notes that Rule 4 also
allows for personal service “pursuant to the law of the state in which the district court is located.” Fed.
R. Civ. P. 4(e)(1). On this point, Cal. Civ. Proc. Code § 413.10 et seq. is similarly flexible when a
defendant attempts to avoid personal service. See e.g., Khourie, Crew & Jaegerv. Sabek, 269 Cal. Rptr.
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personal service that comports with the requirements of due process. Id. at 247 (citing Burnham v.
Super. Ct. of Cal., 495 U.S. 604 (1990)). The district court, in Doe v. Karadzic, 1996 WL 194298
(S.D.N.Y. 1996), found that service was proper. Id. at *2.

The key question is whether a party receives sufficient notice of the complaint and action
against them. United Food & Commercial Workers Union v. Alpha Beta Co., 736 F.2d 1371, 1382
(9th Cir. 1984); Chan v. Soc’y Expeditions, Inc. 39 F.3d 1398, 1404 (9th Cir. 1994); Cf. Rio Props.,
Inc. v. Rio Intern. Interlink, 284 F¥.3d 1007 (9th Cir. 2002) (permitting email as means of alternative
service on foreign Internet corporation). In this case, the due process requirements Fed. R. Civ. P.
4(e)(2) have been satisfied because the efforts of Plaintiffs’ process server were “reasonably certain
to inform those affected” of the action. Mullane, 339 U.S. at 315; see also Henderson v. United
States, 517 U.S. 654, 672 (1996) (“core function” of service is to apprise defendant of an action “in a
manner and at a time that affords the defendant a fair opportunity to answer the complaint and

present defenses and objections.”).’

687, 689 (1990) (“It is established that a defendant will not be permitted to defeat service by rendering
physical service impossible.”); Trujillo v. Trujillo, 162 P.2d 640, 641-42 (Cal. Ct. App. 1945) (service
was sufficient when server clearly communicated the nature of the documents, at which point defendant
jumped in his car, drove away and caused the documents to be dislodged from his windshield wiper);
Inre Ball,38 P.2d 411,412 (Cal. Ct. App. 1934) (“We take it that when men are within easy speaking
distance of each other and facts occur that would convince a reasonable man that personal service of a
legal document is being attempted, service cannot be avoided by denying service and moving away

without consenting to take the document in hand.”).

7 Regarding Defendant Xia, Charles Li of San Carlos California declared under penalty of
perjury that he personally served the defendant with the summons and complaint on February 8, 2002
at the Fremont Hilton Hotel at 39900 Balentine Drive in Newark, California. Summons. Mr. Li
declared that he gave the copies to the defendant in person, and that an aide then grabbed them and
dropped the papers to the floor. /d. The undisputed facts establish that service on Defendant Xia was
in a manner affording “the defendant a fair opportunity to answer the complaint and present defenses
and objections.” Henderson, 517 U.S. at 672; see also Karadzic, 1996 WL 194298 at *2.
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IV. THE ALIEN TORT CLAIMS ACT AND TORTURE VICTIM PROTECTION ACT

The Plaintiffs in both actions bring their claims under the Alien Tort Claims Act (“ATCA”),
28 U.S.C. §1350, and Torture Victim Protection Act (“TVPA”), 28 U.S.C. § 1350 note 2(a)(1). The
ATCA provides that the United States district courts “shall have original jurisdiction of any civil
action by an alien for a tort only, committed in violation of the law of nations or a treaty of the
United States.” Id. § 1350. Though created under the Judiciary Act of 1789, the ATCA was little
used until the last two decades. Kathryn L. Pryor, Does The Torture Victim Protection Act Signal the
Imminent Demise of the Alien Tort Claims Act?,29 Va. J. Int’L. L. 969, 974, 978 (1989).

In 1980, the Second Circuit held the ATCA conferred jurisdiction and provided a cause of
action for an alien attempting to sue a foreign national for the tort of torture committed outside the
United States in violation of the law of nations. Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir.
1980). In Filartiga, Dr. Joel Filartiga and his daughter Dolly, both citizens of Paraguay living in the
United States, brought an action against Americo Pena-Irala, the former Inspector General of Police
of Paraguay, for allegedly torturing Dolly’s brother to death in retaliation for Dr. Filartiga’s political
activities in Paraguay. Id. at 878. The Second Circuit held that “deliberate torture perpetrated under
color of official authority violates universally accepted norms of the international law of human
rights, regardless of the nationality of the parties.” Id. In so doing, the court concluded that the law
of nations is not a static body of law, but one that “has evolved and exists among the nations of the
world today.” Id. at 881. The court looked to contemporary sources of customary international law,
determined by the Supreme Court to include the practices of other countries, treaties, judicial
opinions and the works of scholars. Id. at 880 (citing United States v. Smith, 18 U.S. (5 Wheat.) 154,
160-61 (1820)).

Consistent with Filartiga, the Ninth Circuit likewise held that the ATCA provides both
federal jurisdiction and a substantive right of action for a “violation of the law of nations.” In re
Estate of Ferdinand E. Marcos, Human Rights Litig. (“Hilao I1”), 25 F.3d 1467, 1475 (9th Cir.
1994) (internal quotation marks omitted). The international law, allegedly violated, need not provide
a specific right to sue. Id.; Papa v. United States, 281 F.3d 1004, 1013 (9th Cir. 2002). The court

has held that what is required, in addition to the claim being brought by an alien for a tort, is that the
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cause of action be based on “violations of specific, universal and obligatory international human
rights standards which ‘confer [] fundamental human rights standards upon all people vis-a-vis their
own governments.’” Hilao II, 25 F.3d at 1475, Papa, 281 F.3d at 1013; (citing Filartiga, 630 F.2d at
885-87). See also Martinez v. Los Angeles, 141 F.3d 1373, 1383 (9th Cir. 1998) (applicable norm of
international law must be “specific, universal, and obligatory,” quoting Hilao II). Conduct which
violates jus cogens — norms of international law that are so fundamental and universally recognized
that they are binding on nations even if they do not agree to them — constitutes a violation of the “law
of nations.” Siderman de Blake v. Republic of Arg., 965 F.2d 699, 714-15 (9th Cir. 1992).
To the extent the function of the ATCA was ambiguous, any such ambiguity has been
removed by the Supreme Court’s decision in Sosa v. Alvarez-Machain, —U.S. —, 124 S.Ct.2739, 159
L.Ed.2d 718 (2004). In Sosa, the Court held that the ATCA (also referred to as the “ATS” in Sosa)
enacted by the First Congress “was intended as jurisdictional in the sense of addressing the power of
the courts to entertain cases concerned with a certain subject.” 124 S.Ct. at 2755. Although the
ATCA is jurisdictional and does not itself create a cause of action, the Court found that Congress
intended the ATCA to furnish jurisdiction of the courts over common law claims “for a relatively
modest set of actions alleging violations of the law of nations.” Id. at 2759. In particular, Congress
intended the federal courts to have jurisdiction in cases involving offenses against ambassadors,
violations of safe conduct, and piracy. Id. The Court found that although the jurisdictional grant of
the ATCA was focused on these torts in violation of the law of nations, Congress did not intend to
limit the courts’ recognition of other common law claims. However, for a number of reasons that
argue for judicial caution in this area, the Court held that
courts should require any claim based on the present-day law of
nations to rest on a norm of international character accepted by the
civilized world and defined with a specificity comparable to the
features of the 18"-century paradigms we have recognized.

Id. at 2761-62.

Thus, under the ATCA, “ federal courts should not recognize private claims under federal
common law for violations of any international law norm with less definite content and acceptance

among civilized nations than the historical paradigms familiar when” the ATCA was enacted. Id. at
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2766. The Court cited with approval as cases consistent with this standard Filartiga, supra, 630
F.2d at 890 (torturer has become an enemy of all mankind), Te/-Oren, supra, 726 F.2d at 781
(Edwards, J., concurring) (ATCA reaches a handful of heinous actions — each of which violates
definable universal and obligatory norms), and In re Estate of Marcos Human Rights Litigation,
supra, 25 F.3d at 1475 (action violations must be of a norm that is specific, universal, and
obligatory).

Applying that standard to the facts of the case, the Court found that the plaintiff in Sosa failed
to state a cognizable claim under the ATCA. The Plaintiff contended he was arrested arbitrarily and
in violation of international law when the DEA approved his abduction in Mexico by Mexican
nationals who transported him across the border to the United States to stand trial. As characterized
by the Supreme Court, the plaintiff’s claim was that his arrest was arbitrary and forbidden by
international law because no applicable domestic law authorized it. /d. at 2768. The Court rejected
the notion that such a broad definition of an “arbitrary” arrest (prohibiting any officially sanctioned
detention not positively authorized under the domestic law of some government) has the status of a
“binding customary norm.” Id. at 2768. Although the Court acknowledged that some policies of
prolonged arbitrary detention would suffice to state a claim, it concluded that “a single illegal
detention of less than a day, followed by the transfer of custody to lawful authorities and a prompt
arraignment, violates no norm of customary international law so well defined as to support the
creation of a federal remedy.” Id. at 2769. The question of whether a claim under the ATCA lies
thus turns on whether the specific facts (not the general characterization of the claim) violates
international norms that are “specific, universal and obligatory.” Id. at 2766, quoting, In re Estate of
Marcos Human Rights Litigation, supra, 25 F.3d at 1475.

Plaintiffs also bring claims under the Torture Victims Protection Act of 1991 (“TVPA”)
which provides a cause of action for the recourse specific tort of torture. Congress passed the TVPA

in response to Filartiga and Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984).% 28

¥ In Tel-Oren, Judge Bork questioned Filartiga’s holding that the ATCA permits suits for
violations of the law of nations. In his concurring opinion, Judge Bork opined that where international
law did not specifically create a cause of action, it was up to Congress to explicitly grant one and that
the ATCA did not independently create such a cause of action. 726 F.2d at 799.
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U.S.C. § 1350, H.R. Rep. No. 102-367(1); S. Rep. No. 102-249 (I). The TVPA makes clear that a
cause of action lies for victims of torture and extrajudicial killings. The TVPA provides in relevant
part that “[a]n individual who, under actual or apparent authority, or color of law, of any foreign
nation . . . subjects an individual to torture shall, in a civil action, be liable for damages to that
individual.” 28 U.S.C. § 1350 note 2(a)(1). The purpose of the statute, as stated by both the House
and Senate reports, is to unambiguously provide a federal cause of action against the perpetrators of
such abuse, as well as to extend a civil remedy to U.S. citizens who may have been tortured abroad.
H.R. Rep. No. 102-367, at 3-5; S. Rep. No. 102-249, at 4-5. The legislation carries out the intent of
the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
opened for signature February 4, 1985, available at
http://193.194.138.190/html/menu3/b/h_cat39.htm (hereinafter referred to as “CAT”), ratified by the
U.S. Senate on October 27, 1990, by ensuring that “torturers and death squads will no longer have a
safe haven in the United States.” S. Rep. No. 102-249, at 4.

Before reaching the substantive claims advanced by the Plaintiffs, the Court must address the
threshold questions of whether the suit is barred under the Foreign Sovereign Immunity Act and is
justiciable under the act of state doctrine.

V. THE FOREIGN SOVEREIGN IMMUNITY ACT

Congress enacted the Foreign Sovereign Immunity Act (hereinafter referred to as the
“FSIA”), 28 U.S.C. § 1605 (2002), to guide the U.S. courts in determining when parties can maintain
a lawsuit against a foreign state or its entities and agents and to prescribe the circumstances under
which a foreign state would lose its sovereign immunity. The FSIA expressly governs the sovereign
immunity of foreign governments. See Argentine Republic v. Amerada Hess Shipping Corp., 488
U.S. 428, 434 (1989) (“We think that the text and structure of FSIA demonstrate Congress’ intention
that the FSIA be the sole basis for obtaining jurisdiction over a foreign state in our courts.”); Phaneuf
v. Republic of Indon., 106 F.3d 302, 304 (9th Cir. 1997) (“The FSIA is the sole basis for subject
matter jurisdiction over suits involving foreign states and their agencies and instrumentalities.”).

The question presented in the instant cases is whether the FSIA sovereign immunity applies to the
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individual Defendants. Because the issue is jurisdictional and has important implications for foreign
relations, the Court addresses the question sua sponte.’

Prior to the enactment of the FSIA, when faced with foreign governments’ requests for
sovereign immunity, the State Department adhered to the policy announced in the “Tate Letter,” a
1952 letter from the State Department’s Legal Advisor to the Justice Department that put other
nations on notice that the U.S. would follow the restrictive theory of sovereign immunity."
Tachiona v. Mugabe, 169 F. Supp. 2d 259, 271 (S.D.N.Y. 2001); Restatement (Third) of Foreign
Relations Law, Part IV, Chap. 5 Introductory Note, at 392 (1987). In practice, however, the State
Department’s immunity determinations often were not based on consistent or coherent standards.
Mugabe, 169 F. Supp. 2d at 272. These “suggestions of immunity” were frequently issued on the
basis of the foreign government’s political and diplomatic pressures on the Executive Branch, and
often yielded inconsistent outcomes. Id. Moreover, the courts were left without objective rules of
law to apply in cases where the foreign state did not request immunity, or the State Department chose
not to intervene. Id.; Restatement, at 393.

This growing dissatisfaction with the Tate Letter motivated the passage of the Foreign
Sovereign Immunities Act, which was intended to adopt “comprehensive rules governing sovereign
immunity” bringing U.S. practice into conformity with many other nations who left sovereign
immunity decisions exclusively to the courts. Mugabe, 169 F. Supp. 2d at 272. Congress strictly
limited foreign states’ immunity to actions arising from public or governmental acts, removed the
State Department’s former exclusive and preemptive role in the foreign state immunity process, and
transferred “the determination of the sovereign immunity from the executive branch to the judicial

branch.” Id.

® Moreover, as discussed below, for the same reasons the Ninth Circuit has held the act of state
doctrine may be raised sua sponte, the potential implications for foreign relations additionally counsel
in favor of permitting the court to inquire into the matter of sovereign immunity sua sponte. Liu v.
Republic of China, 892 F.2d 1419, 1432 (9th Cir. 1989).

10 13 L b : : : : Y3 9 :
. . r th tri t f reign immynity, a foreign, state is “restricted’’ t t
involving zy f%(%glgn State’s p% Tic agg%ﬁto notn cases based onYommerdial or [?mszateegc{lsc. & Re(f).S Rio:

94-1310, at 9-10.
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Although the ATCA and TVPA confer jurisdiction and rights of action as discussed above,
the FSIA provides that foreign sovereigns are immune from suit unless an enumerated exception
applies. 28 U.S.C. §§ 1330, 1602-11 (2002). If the FSIA applies, it “trumps” the ATCA. In re
Estate of Ferdinand E. Marcos Human Rights Litig. (“Trajano v. Marcos™), 978 F.2d 493, 497 (9th
Cir. 1992). The Plaintiffs do not contend that any statutory exception applies here. Rather, they
contend that the FSIA is inapplicable because the Act confers jurisdiction on sovereign entities and
applies to individual officials of a foreign state only if they are performing official acts within their
legal authority. They contend that the Defendants in the instant case, by engaging in international
law violations, acted beyond their authority and are thus not entitled to immunity under the FSIA."
For the reasons stated below, the Court concludes that the Defendants are not immune from suit

under the FSIA.

""" None of the parties have raised the issue of diplomatic immunity and it appears to be
inapplicable to this case. See 22 U.S.C. § 254a-e (the Diplomatic Relations Act implementing the
Vienna Convention on Diplomatic Relations and Optional Protocol on Disputes). Here the State
Department did not certify the Defendants as diplomatic agents for the PRC, nor did the State
Department indicate as such in its statement of interest letter to this Court. U.S. State Department Office
of Protocol, Diplomatic List for Winter/Spring and Fall/Summer 2002, available at
http://www.state.gov/s/cpr/rls/dpl/2002/11030.htm and
http://www.state.gov/s/cpr/rls/dpl/2002/12733.htm (last visited March 27, 2003). Thus, Defendants
fail to meet a threshold requirement for diplomatic immunity. See United States v. Lumumba, 741
F.2d 12, 15 (2d Cir. 1984) (diplomatic immunity is premised upon recognition by the receiving
state); United States v. Foutanga Dit Babani Sissoko, 995 F. Supp. 1469, 1470 (S.D. Fla. 1997)
(defendant’s status as “special advisor” did not entitle him to diplomatic immunity because he has
not been submitted to the United States Department of State for certification). Courts, however,
have recognized diplomatic status by the State Department made when legal actions were already
ongoing. Republic of Philippines by Cent. Bank of Philippines v. Marcos, 665 F. Supp. 793, 799
(N.D. Cal. 1987) (diplomatic status conferred on Solicitor General of the Philippines after he was
subpoenaed); Abdulaziz v. Metro. Dade County, 741 F.2d 1328, 1329 (11th Cir. 1984) (Saudi Prince
and his family obtained diplomatic status after the commencement of suit).

This Court is not aware of any cases that have granted diplomatic immunity to local officials
from foreign governments that are not in the United States on diplomatic missions. See United
States v. Enger, 472 F. Supp. 490, 506 (D.N.J. 1978) (“full privileges and immunities of diplomatic
status have traditionally been reserved to those of acknowledged diplomatic rank, performing
diplomatic functions”); see also Tabion v. Faris Mufti, 73 F.3d 535, 536 (4th Cir. 1996) (diplomatic
immunity given to First Secretary and later Counselor of the J ordanian Embassy); Logan v. Dupuis,
990 F. Supp. 26, 26 (D.D.C. 1997) (diplomatic immunity given to the Alternative Representative of
Canada at the Permanent Mission of Canada to the Organization of American States); Fatimeh Ali
Aidi v. Amos Yaron, 672 F. Supp. 516, 516 (D.D.C. 1987) (diplomatic immunity given to military
attache of the Israeli Embassy).
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A. Application of FSIA to Individual Officials

The FSIA confers immunity upon foreign states. A “foreign state” under the Act includes
“an agency or instrumentality of a foreign state.” 28 U.S.C. § 1603(a). FSIA defines such “agency
or instrumentality” as any entity:

(1) which is a separate legal person, corporate or otherwise, and

(2) which is an organ of a foreign state or political subdivision

thereof, or a majority of whose shares or other ownership interest is

owned by a foreign state or political subdivision thereof, and

(3) which is neither a citizen of a State of the United States as

defined in section 1332(c) and (d) of this title, nor created under

the laws of any third country.
28 U.S.C. § 1603(b). Although the FSIA does not on its face explicitly apply to individual officials,
the Ninth Circuit has held that the Act applies to foreign officials acting in an official capacity for
acts within the scope of their authority. Chuidian v. Philippine Nat’l Bank, 912 F.2d 1095, 1103,
1106-07 (9th Cir. 1990). Otherwise, “to allow unrestricted suits against individual foreign officials
acting in their official capacities . . . would amount to a blanket abrogation of foreign sovereign
immunity by allowing litigants to accomplish indirectly what [FISA] barred them from doing
directly.” Id. at 1102.

Often the critical question is whether “the officer purports to act as an individual and not as
an official.” Chuidian, 912 F.2d at 1106. See e.g., Jungquist v. Sheikh Sultan Bin Khalifa Al
Nahyan, 115 F.3d 1020 1028 (D.C. Cir. 1997) (personal action not immune); Doe v. Bolkiah, 74 F.
Supp. 2d 969, 974 (D. Haw. 1998) (accord). To determine the answer, the Ninth Circuit considered
whether an action against the foreign official is “merely a disguised action against the nation that he
or she represents” and thus “‘the practical equivalent of a suit against the sovereign directly.”” Park
v. Shin, 313 F.3d 1138, 1144 (9th Cir. 2002) (quoting Chuidian, 912 F.2d at 1101). The Court must
also ask “whether an action against the official would have the effect of interfering with the
sovereignty of the foreign state that employs the official.” Park, 313 F.3d at 1144 (citing Hilao I,
25 F.3d at 1472). Ordinarily, these factors would suggest Defendants Liu and Xia were acting in their
official capacities since the Plaintiffs are in effect challenging “a government policy [of repression

and mistreatment of Falun Gong] implemented by” the Defendants, not their personal decisions.

Park,313 F.3d at 1144. As discussed infra Part VI regarding the act of state doctrine, an adverse
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judgment might, depending on the scope of relief granted, “interfere with the sovereignty or
policymaking pow