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Before RICH, NIES, and NEWMAN, Circuit Judges.

Opinion for the court filed by Circuit Judge NEWMAN. Separate opinion, concurring in the result, filed by
Circuit Judge NIES.

NEWMAN, Circuit Judge.

John D. Horton appeds two decisions of the Merit Systems Protection Board. In Docket No.
SF1221900828-B-1 (Appeal No. 94-3332) the Board dismissed hisindividua right of action apped from
the Navy's termination of his civilian service during his probationary period as alibrarian at a Marine Corps
library at El Toro, Cdifornia, and his ensuing non-selection for employment at aMarine Corpslibrary at
Iwakuni, Japan. In Docket No. BN1221910304-W-1 (Appea No. 94-3355) the Board dismissed his
individud right of action gpped of his non-sdection for employment as librarian at the Coast Guard
Academy. We &ffirm the Board decisons.

Effective November 5, 1989, Mr. Horton was gppointed to the postion of Assistant Librarian in the
Recregtiond Services Division of the Marine Corps Air Station at El Toro, Cdifornia. The appointment was
subject to completion of aone-year probationary period. Soon after his employment started, Mr. Horton
criticized the behavior and performance of severd persons on the library staff. This criticism was directed to
the personsinvolved, including the Librarian, Mr. Horton's supervisor. The Librarian, in turn, issued warnings
to him based on what she perceived as a confrontational attitude. In a Letter of Caution dated November 22,
1989 the Librarian mentioned "use of abusive language to a co-worker and her husband and for refusing to
lisgen to me."

Mr. Horton soon sought another assgnment. In April 1990 he was offered a postion at the Marine Corps
library in Iwakuni, Japan, conditioned upon a favorable background check by the lwakuni hiring agency. This
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background check was in progress when on May 16, 1990 the Librarian at El Toro initiated the remova
action, following an incident earlier that day between Mr. Horton and amember of the library staff in which,
according to the agency's notice of removal, Mr. Horton "had a tantrum [instead] of politely asking” the staff
member to terminate a persona phone call. Mr. Horton was advised that action was being taken.

Thefollowing day, May 17, 1990, Mr. Horton wrote to the Director, Assstant Director, and Librarian of the
Recregtiond Services Divison at El Toro, describing severa past incidents of asserted misconduct by the
library staff, including misconduct involving the Librarian. Included were disclosures that library employees
were degping on the job, that there was inadequate supervision of employees, chronic tardiness, falsfication
of time cards, and failure to timely process over three thousand books.

Mr. Horton's employment was terminated effective June 1, 1990. The stated ground was that he "failed to
meet the standards required for continued employment.” See 5 C.F.R. §8315.803 and 315.804. The Marine
Corps library at lwakuni then withdrew its conditiond offer, for the reason, according to the adminidtrative
judge's summary of the testimony, "that the conditiond job offer to [Mr. Horton] was revoked once the
agency became aware that he had been terminated during his probationary period a the El Toro Marine
Corps Station.”

Mr. Horton argues that he was removed for whistleblowing, based on the various complaints he had
previoudy lodged with the personsinvolved, and disclosed in hisletter of May 17, 1990. He sought
corrective action from the Office of Specia Counsdl, a step required for persons such as probationary
employees who have no right of gpped to the Board absent a prohibited personnel practice. See 5 U.S.C.
§1214(8)(3). The Office of Specid Counsdl conducted an investigation and denied relief. Mr. Horton then
brought an individua right of action gppedl to the Board, in accordance with 5 U.S.C. §1221.

5U.S.C. 81221(a) Individual right of action in certain reprisal cases.

(&) Subject to the provisons of subsection (b) of this section and subsection 1214(a)(3), an employee,
former employee, or gpplicant for employment may, with respect to any personnd action taken, or proposed
to be taken, againgt such employee, former employee, or applicant for employment, as aresult of prohibited
personnel practice described in section 2302(b)(8), seek corrective action from the Merit Systems Protection
Board.

The Board held that no protected disclosure was made, and therefore that there was no prohibited personne
practice, and that neither the action a El Toro nor at Iwakuni was gppedl able to the Board.

A

Reprisa againgt an employee for whistleblowing is prohibited by statute. 5 U.S.C. §2302(b)(8) providesin
pertinent part:

5U.S.C. §2302(b) Any employee who has the authority to take, direct others to take, recommend, or
gpprove any personnel action, shal not, with respect to such authority--

(8) take or fail to take, or threaten to take or fail to take, a personnd action with respect to any employee or
gpplicant for employment because of--
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(A) any disclosure of information by an employee or gpplicant which the employee or gpplicant reasonably
believes evidences--

(i) aviolation of any law, rule or regulation, or

(if) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger
to public hedth or sefety . . . .

Probationary employees are entitled to this statutory protection, Eidmann v. Merit Systems Protection Board,
976 F.2d 1400, 1407 (Fed. Cir. 1992), as are gpplicants for employment. The burden of showing that a
protected disclosure was made is upon the employee.

Mr. Horton states that he made four protected disclosures before the termination action was initiated on May
16, 1990. The Board found that Mr. Horton's three verba disclosures made before his May 17 |etter were
not "whistleblowing" in terms of 5 U.S.C. 82302(b)(8). We agree that these actions were not the "disclosure’
contemplated by statute, for these criticisms were made directly to the persons about whose behavior Mr.
Horton complained, ostengbly for disciplinary or corrective purposes. The purpose of the Whistleblower
Protection Act is to encourage disclosure of wrongdoing to persons who may bein a position to act to
remedy it, either directly by management authority, or indirectly asin disclosure to the press. Criticism
directed to the wrongdoers themsalves is not normally viewable as whistleblowing.

Similarly, the Board held that Mr. Horton's written reply to the Librarian's Letter of Caution eaxly in his
employment was not whistleblowing, dthough the Librarian was his supervisor, for the reply smply related
Mr. Horton's version of the events about which he had been cautioned. The issue before the Board was not
whether the Librarian had justifiably cautioned Mr. Horton; it was whether his reply was a protected
disclosure. We agree that it was not.

Mr. Horton's first communication to officials outsde the Library was his May 17 |etter, sent the day after his
remova was initiated. The adminigrative judge found that Mr. Horton's motivation in writing the letter was
primarily an attempt to "shift blame, create discord, and evade imminent disciplinary action,” and held on this
ground that relief was not warranted. The adminigtrative judge relied on Fiorillo v. Department of Judtice, 795
F.2d 1544 (Fed. Cir. 1986), wherein this court held that in order to be protected under the Whistleblower
Protection Act the employee's primary motivation for making the disclosure must be adesire to inform the
public, and not for vindictiveness or persona advantage.

The Board, reviewing the adminigtrative judge's decision, pointed out that FHorillo was overruled by
Congressiond action in 1988. The legiddive history of that enactment explains.

In Fiorillo v. Department of Jugtice, 795 F.2d 1544, 1550 (Fed. Cir. 1986), an employee's disclosures were
not considered protected because the employee's " primary motivation™ was not for the public good, but
rather for the personal motives of the employee. The court reached this conclusion despite the lack of any
indication in CSRA that an employee's motives are supposed to be consdered in determining whether a
disclosure is protected.

The Committee intends that disclosures be encouraged. The OSC, the Board and the courts should not erect
barriers to disclosures which will limit the necessary flow of information from employees who have
knowledge of government wrongdoing.
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S. Rep. No. 413, 100th Cong., 2d Sess. 12-13 (1988). The Board thus eliminated the principal ground on
which the adminigtrative judge had relied in finding that Mr. Horton was not entitled to whistleblower satus.
The Board observed that Mr. Horton's disclosuresin his May 17 letter, e.g. the frequent deegping of
employees on the job, falsfication of time cards, and instances of gross mismanagement, “involve maiters
specified in section 2302(b)(8)." However, the Board found that these disclosures were not "based upon a
reasonable belief of illegd activity or gross mismanagement,” and thus did not meet dl of the criteria of
§2302(b)(8). The Board appears to have reached this conclusion based primarily on the Board's view of the
seriousness of the reported wrongdoing.

The statute requires only that the whistleblower had a reasonable belief that, for example, arule or regulation
had been violated, in order for the disclosure of such violations to be protected. Indeed, the Board's finding
that the reported violations were "trivia" supports a reasonable belief on the part of Mr. Horton that
violationsin fact occurred. We take note that the evidence was mixed concerning the substance of the
meatters disclosed. For example, the library staff member admitted to the persona phone cdl that wasthe
subject of the May 16 incident. The Board did not review this evidence from the viewpoint of Mr. Horton's
"reasonable belief," but instead found that this single incident could not reasonably be viewed as wrongdoing.
However, Mr. Horton's May 17 letter was not directed to a single phone cdl, but to a practice of excessive
persond calls during work periods. Whether or not the reported violations were trivid, in the Board's view,
does not deprive the discloser of the benefit of having made a protected disclosure.

The Board did hold that Mr. Horton's May 17 letter recited violations of rules or regulations and lapses of
managerial responsbility which, on their face, are covered by §2302(b)(8). The question before the Board
was not whether there was in fact governmenta wrongdoing; the question was whether Mr. Horton could
have had areasonable belief that there was. The Board gpparently gave weight to the administrative judge's
conclusion that Mr. Horton was not a credible witness. Mr. Horton's credibility isindeed rlevant in
determining his reasonable belief. However, in this case the adminigrative judge's credibility determination
was intertwined with the finding that Mr. Horton's motivation was persond and vindictive. When the Board
reversed, as a matter of law, the adminidrative judge's reiance on Mr. Horton's mativation, the
accompanying credibility determination lost its support.

Applying the correct law, in light of the policy stressed by Congress upon overruling this court's holding in
Horillo, we conclude that the Board's ruling that Mr. Horton could not have had a reasonable belief of
wrongdoing was not supported by substantial evidence. Thus Mr. Horton's May 17 letter must be viewed as
aprotected disclosure.

B
The employee must dso show that the protected disclosure was "a contributing factor” in the adverse action:

5U.S.C. 81221(e)(1) Subject to the provisons of paragraph (2), in any case involving an aleged prohibited
personne practice as described under section 2302(b)(8), the Board shall order such corrective action as the
Board congders appropriate if the employee, former employee, or applicant for employment has
demongtrated that a disclosure described under section 2302(b)(8) was a contributing factor in the personnel
action which was taken or is to be taken againgt such employee, former employee, or applicant. The
employee may demondrate that the disclosure was a contributing factor in the personne action through
circumgtantia evidence, such as evidence that-
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(A) the officid taking the personnd action knew of the disclosure; and

(B) the personnel action occurred within a period of time such that a reasonable person could conclude that
the disclosure was a contributing factor in the personnd action.

(2) Corrective action under paragraph (1) may not be ordered if the agency demondtrates by clear and
convincing evidence that it would have taken the same personne action in the absence of such disclosure.

The employee's showing that the disclosure was a contributing factor must be made by a preponderance of
the evidence, and the agency's affirmative defense must be established by clear and convincing evidence. 5
C.F.R. 81209.7.

In Clark v. Department of the Army, 997 F.2d 1466 (Fed. Cir. 1993), cert. denied, 114 S. Ct. 920 (1994),
this court held that the circumstantial evidence of an adverse personnel action taken soon after a protected
disclosure was made, was insufficient to establish a prima fadie case of reprisa. Clark was expressy
overruled by Act of Congress, effective October 29, 1994, in Pub. L. No. 103-424, 8§14, codified a 5
U.S.C. 81221(e)(1)(A) and (B), see supra. Thusthe circumgtantia evidence of knowledge of the protected
disclosure and a reasonabl e relationship between the time of the protected disclosure and the time of the
personnd action will establish, prima fadie, that the disclosure was a contributing factor to the personne
action. Although the Board's decision was made before Clark was overruled, we apply the law as it now
stands.

It was established that the action to remove Mr. Horton was initiated on May 16, the day before the May 17
letter was written. Mr. Horton admitted that he knew that disciplinary action was being taken, when he made
the May 17 disclosure. Since the May 17 disclosure can not have been a contributing factor to the action
aready initiated, this requirement of 5 U.S.C. 81221(e)(1) was not met. The Board's denia of Mr. Horton's
individud right of action appedl from the separation during his probationary period a El Toro must be
affirmed.

C

Mr. Horton aso argues the merits of histermination at El Toro. However, absent apped rights deriving from
5U.S.C. 82302(b)(8), Mr. Horton as a probationary employee has no right to apped the merits of the
termination action other than on the narrow grounds of 5 C.F.R. §315.806 (apped permitted when adverse
action was based on marital status, partisan politica reasons, or certain pre-employment conditions). No
such ground is here asserted.

D

Following Mr. Horton's termination at El Toro, the conditiond offer of acomparable postion at Iwakuni was
withdrawn. Mr. Horton states that the wrongful termination at El Toro prgudiced his transfer to lwakuni, and
that wrongful communication of his whistleblowing was the reason for withdrawa of the Ilwakuni offer. We
have concluded that the termination at El Toro was not wrongful, in that Mr. Horton's protected disclosure
was not a contributing factor to the termination action. However, we consder whether this disclosure was a
contributing factor in the Iwakuni action.

The adminigrative judge found that "the conditiona offer was withdrawn solely because the sdlecting officids
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at lwakuni, Japan, were properly notified that gppellant had been terminated for post-appointment reasons
from his pogition a El Toro, Cdifornia” Iwakuni officids testified before the adminidrative judge, as did Mr.
Horton and other withesses. There was no evidence to support afinding of either actuad or congructive
knowledge by the Iwakuni officids of Mr. Horton's May 17 letter. lwakuni officids tedtified thet the offer was
withdrawn because Mr. Horton had been terminated for inadequate performance during his probationary
period a El Toro. It was not improper for the Iwakuni officias to have been told of this termination. The
testimony of the Iwakuni officids was found by the adminigtrative judge to be credible, see Hambsch v.
Department of the Treasury, 796 F.2d 430, 436 (1986) (credibility determinations are virtualy unreviewable
on gppedl), and was not contradicted. The Board found that there was clear and convincing evidence, even
assuming that whistleblower status had been established, that the agency would have taken the same action.
These findings meet the legal requirements of 5 U.S.C. 81221(e)(1) and (2).

We discern substantia evidence, on appellate review, in support of the Board's decision. The Board's
decisonin Apped No. 94-3332 is affirmed.

On May 18, 1990 the United States Coast Guard Academy in New London, Connecticut announced the
position of Librarian. Mr. Horton applied. On July 17, 1990 another candidate was selected. Mr. Horton
sought remedid action from the Office of Specid Counsd, stating that the Librarian a El Toro had made
"reprisa satements’ againgt him and had provided the Coast Guard Academy with " congtructive knowledge
of protected disclosures.” The Office of Specid Counsel declined to act, and Mr. Horton brought an
Individua Right of Action gppedl.

The adminigtrative judge found that Mr. Horton had not provided information in support of his alegations.
Mr. Horton did not respond to a subsequent order of the full Board, which then held that Mr. Horton was
precluded from raising awhistieblower clam. There was insufficient direct or circumgantid evidence to
edtablish aprima fade case of reprisa. We aso note that Mr. Horton was next on the salection register: an
action inconsistent with reprisa. The record contains the Coast Guard Referrd and Selection Register dated
July 13, 1990; the Regigter ligts five candidates, with Mr. Horton ranked third in preference. The notation
"declined" was written next to the name of the first-ranked candidate. The second-ranked candidate

accepted the position, the document recording the following reasons for the sdection: "Had the most relevant
experience. Also had the most experience of any candidate. Experience in ingtruction was particularly strong.”
Mr. Horton does not argue that he was better qualified for the position than the candidate selected.

Thus the Board's decision in Appeal No. 94-3355 must be affirmed.
AFFIRMED

94-3332

JOHN D. HORTON,

Petitioner,

V.
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DEPARTMENT OF THE NAVY,
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Petitioner,

V.

DEPARTMENT OF TRANSPORTATION,
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NIES, Circuit Judge, concurring in result.
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| do not agree that the May 17, 1990, |etter constitutes a protected disclosure. The first seven pages of the
eight-page letter contain only complaints about Horton's coworker's actions on May 16, 1990. The
disclosures relied on by the mgority, which appear on the last page of that letter, are conclusory and entirely

unsupported with any facts.

| agree with the Board's analysis of the record evidence and its conclusion that the evidence failed to support
afinding that the appellant reasonably believed that his disclosure evidenced any of the Stuations recited in 5

U.S.C. § 2302(b)(8).

Footnotes
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Opinion for the court filed by Circuit Judge NEWMAN. Separate opinion, concurring in the result, filed by
Circuit Judge NIES.

NEWMAN, Circuit Judge.

John D. Horton appedls two decisions of the Merit Systems Protection Board. In Docket No.
SF1221900828-B-1 (Appea No. 94-3332) the Board dismissed hisindividua right of action apped from
the Navy's termination of his civilian service during his probationary period as alibrarian & a Marine Corps
library at El Toro, Cdifornia, and his ensuing non-selection for employment at a Marine Corpslibrary at
Iwakuni, Japan. In Docket No. BN1221910304-W-1 (Appea No. 94-3355) the Board dismissed his
individud right of action gpped of his non-sdection for employment aslibrarian at the Coast Guard
Academy. We affirm the Board decisions.

Effective November 5, 1989, Mr. Horton was appointed to the position of Assistant Librarian in the
Recreationa Services Divigon of the Marine Corps Air Station at El Toro, Cdifornia. The appointment was
subject to completion of aone-year probationary period. Soon after his employment started, Mr. Horton
criticized the behavior and performance of severd persons on the library staff. This criticiam was directed to
the personsinvolved, including the Librarian, Mr. Horton's supervisor. The Librarian, in turn, issued warnings
to him based on what she perceived as a confrontationa attitude. In a Letter of Caution dated November 22,
1989 the Librarian mentioned "use of abusive language to a co-worker and her husband and for refusing to
ligen to me."

Mr. Horton soon sought another assgnment. In April 1990 he was offered a position at the Marine Corps
library in lwakuni, Japan, conditioned upon a favorable background check by the lwakuni hiring agency. This
background check was in progress when on May 16, 1990 the Librarian at El Toro initiated the removal
action, following an incident earlier that day between Mr. Horton and a member of the library staff in which,
according to the agency's natice of removal, Mr. Horton "had a tantrum [instead] of politely asking” the staff
member to terminate a persona phone call. Mr. Horton was advised that action was being taken.

Thefollowing day, May 17, 1990, Mr. Horton wrote to the Director, Assstant Director, and Librarian of the
Recreationa Services Divison at El Toro, describing severd past incidents of asserted misconduct by the
library staff, including misconduct involving the Librarian. Included were disclosures thet library employees
were degping on the job, that there was inadequate supervison of employees, chronic tardiness, fagfication
of time cards, and failure to timely process over three thousand books.

Mr. Horton's employment was terminated effective June 1, 1990. The stated ground was that he "failed to
meet the standards required for continued employment.” See 5 C.F.R. §8315.803 and 315.804. The Marine
Corps library at lwakuni then withdrew its conditiond offer, for the reason, according to the adminigrative
judge's summary of the testimony, "that the conditiond job offer to [Mr. Horton] was revoked once the
agency became aware that he had been terminated during his probationary period at the El Toro Marine
Corps Station."

Mr. Horton argues that he was removed for whistleblowing, based on the various complaints he had
previousy lodged with the personsinvolved, and disclosed in hisletter of May 17, 1990. He sought
corrective action from the Office of Specia Counsel, a step required for persons such as probationary
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employees who have no right of gpped to the Board absent a prohibited personnel practice. See 5 U.S.C.
§1214(8)(3). The Office of Specid Counsdl conducted an investigation and denied relief. Mr. Horton then
brought an individua right of action gpped to the Board, in accordance with 5 U.S.C. §1221.

5U.S.C. 81221(a) Individual right of action in certain reprisal cases.

(&) Subject to the provisons of subsection (b) of this section and subsection 1214(a)(3), an employee,
former employee, or gpplicant for employment may, with respect to any personnd action taken, or proposed
to be taken, againgt such employee, former employee, or applicant for employment, as aresult of prohibited
personnel practice described in section 2302(b)(8), seek corrective action from the Merit Systems Protection
Board.

The Board held that no protected disclosure was made, and therefore that there was no prohibited personne
practice, and that neither the action a El Toro nor at Iwakuni was gppedl able to the Board.

A

Reprisa againg an employee for whistleblowing is prohibited by statute. 5 U.S.C. §2302(b)(8) providesin
pertinent part:

5U.S.C. §2302(b) Any employee who has the authority to take, direct others to take, recommend, or
gpprove any personne action, shal not, with respect to such authority--

(8) take or fail to take, or threaten to take or fail to take, a personnd action with respect to any employee or
gpplicant for employment because of --

(A) any disclosure of information by an employee or gpplicant which the employee or gpplicant reasonably
believes evidences--

(i) aviolation of any law, rule or regulation, or

(ii) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger
to public hedth or sefety . . . .

Probationary employees are entitled to this statutory protection, Eidmann v. Merit Systems Protection Board,
976 F.2d 1400, 1407 (Fed. Cir. 1992), as are gpplicants for employment. The burden of showing that a
protected disclosure was made is upon the employee.

Mr. Horton states that he made four protected disclosures before the termination action was initiated on May
16, 1990. The Board found that Mr. Horton's three verba disclosures made before his May 17 |etter were
not "whigtleblowing" in terms of 5 U.S.C. 82302(b)(8). We agree that these actions were not the "disclosure’
contemplated by statute, for these criticisms were made directly to the persons about whose behavior Mr.
Horton complained, ostengbly for disciplinary or corrective purposes. The purpose of the Whistleblower
Protection Act is to encourage disclosure of wrongdoing to persons who may bein a postion to act to
remedy it, either directly by management authority, or indirectly asin disclosure to the press. Criticism
directed to the wrongdoers themsalves is not normally viewable as whistleblowing.

Similarly, the Board held that Mr. Horton's written reply to the Librarian's Letter of Caution eaxly in his
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employment was not whistleblowing, dthough the Librarian was his supervisor, for the reply smply related
Mr. Horton's version of the events about which he had been cautioned. The issue before the Board was not
whether the Librarian had judtifiably cautioned Mr. Horton; it was whether his reply was a protected
disclosure. We agree that it was not.

Mr. Horton's first communication to officids outside the Library was his May 17 letter, sent the day after his
remova was initiated. The adminigrative judge found that Mr. Horton's motivation in writing the letter was
primarily an attempt to "shift blame, create discord, and evade imminent disciplinary action,” and held on this
ground that relief was not warranted. The administrative judge relied on Fiorillo v. Department of Justice, 795
F.2d 1544 (Fed. Cir. 1986), wherein this court held that in order to be protected under the Whistleblower
Protection Act the employee's primary mativation for making the disclosure must be a desire to inform the
public, and not for vindictiveness or persond advantage.

The Board, reviewing the adminigrative judge's decision, pointed out that Fiorillo was overruled by
Congressond action in 1988. The legiddtive higory of that enactment explains:

In Fiorillo v. Department of Justice, 795 F.2d 1544, 1550 (Fed. Cir. 1986), an employe€'s disclosures were
not considered protected because the employee's "primary motivation” was not for the public good, but
rather for the personad motives of the employee. The court reached this conclusion despite the lack of any
indication in CSRA that an employee's motives are supposed to be considered in determining whether a
disclosureis protected.

The Committee intends that disclosures be encouraged. The OSC, the Board and the courts should not erect
barriers to disclosures which will limit the necessary flow of information from employees who have
knowledge of government wrongdoing.

S. Rep. No. 413, 100th Cong., 2d Sess. 12-13 (1988). The Board thus eliminated the principa ground on
which the adminigrative judge had rdied in finding that Mr. Horton was not entitled to whistleblower satus.
The Board observed that Mr. Horton's disclosuresin hisMay 17 letter, eq. the frequent deegping of
employees on the job, fagfication of time cards, and instances of gross mismanagement, "involve matters
gpecified in section 2302(b)(8)." However, the Board found that these disclosures were not "based upon a
reasonable belief of illegd activity or gross mismanagement,” and thus did not meet dl of the criteria of
§2302(b)(8). The Board appears to have reached this conclusion based primarily on the Board's view of the
seriousness of the reported wrongdoing.

The gatute requires only that the whistleblower had a reasonable belief that, for example, arule or regulation
had been violated, in order for the disclosure of such violations to be protected. Indeed, the Board's finding
that the reported violations were "trivid" supports a reasonable belief on the part of Mr. Horton that
violationsin fact occurred. We take note that the evidence was mixed concerning the substance of the
matters disclosed. For example, the library staff member admitted to the persona phone call that was the
subject of the May 16 incident. The Board did not review this evidence from the viewpoint of Mr. Horton's
"reasonable belief," but ingtead found that this single incident could not reasonably be viewed as wrongdoing.
However, Mr. Horton's May 17 letter was not directed to a single phone call, but to a practice of excessve
persond cals during work periods. Whether or not the reported violations were trivid, in the Board's view,
does not deprive the discloser of the benefit of having made a protected disclosure.

The Board did hold that Mr. Horton's May 17 letter recited violations of rules or regulations and |gpses of
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manageria respongbility which, on their face, are covered by §2302(b)(8). The question before the Board
was not whether there was in fact governmental wrongdoing; the question was whether Mr. Horton could
have had areasonable bdlief that there was. The Board apparently gave weight to the adminigrative judge's
concluson that Mr. Horton was not a credible witness. Mr. Horton's credibility isindeed relevant in
determining his reasonable belief. However, in this case the adminigtrative judge's credibility determination
was intertwined with the finding that Mr. Horton's motivation was persond and vindictive. When the Board
reversed, as a matter of law, the adminigtrative judge's reliance on Mr. Horton's motivation, the
accompanying credibility determination lost its support.

Applying the correct law, in light of the policy stressed by Congress upon overruling this court's holding in
Hoarillo, we conclude that the Board's ruling that Mr. Horton could not have had a reasonable belief of
wrongdoing was not supported by substantia evidence. Thus Mr. Horton's May 17 letter must be viewed as
aprotected disclosure.

B
The employee must dso show that the protected disclosure was "a contributing factor” in the adverse action:

5 U.S.C. 81221(e)(1) Subject to the provisons of paragraph (2), in any case involving an aleged prohibited
personnd practice as described under section 2302(b)(8), the Board shall order such corrective action as the
Board congders appropriate if the employee, former employee, or applicant for employment has
demonstrated that a disclosure described under section 2302(b)(8) was a contributing factor in the personnel
action which was taken or is to be taken againgt such employee, former employee, or gpplicant. The
employee may demondrate that the disclosure was a contributing factor in the personnd action through
circumgtantid evidence, such as evidence that-

(A) the officid taking the personnd action knew of the disclosure; and

(B) the personnd action occurred within a period of time such that a reasonable person could conclude that
the disclosure was a contributing factor in the personnd action.

(2) Corrective action under paragraph (1) may not be ordered if the agency demonstrates by clear and
convincing evidence that it would have taken the same personnd action in the absence of such disclosure.

The employee's showing that the disclosure was a contributing factor must be made by a preponderance of
the evidence, and the agency's affirmative defense must be established by clear and convincing evidence. 5
C.F.R. 81209.7.

In Clark v. Department of the Army, 997 F.2d 1466 (Fed. Cir. 1993), cert. denied, 114 S. Ct. 920 (1994),
this court held that the circumstantial evidence of an adverse personnel action taken soon after a protected
disclosure was made, was insufficient to establish a prima facie case of reprisal. Clark was expresdy
overruled by Act of Congress, effective October 29, 1994, in Pub. L. No. 103-424, 8§14, codified at 5
U.S.C. 81221(e)(1)(A) and (B), see supra. Thus the circumstantia evidence of knowledge of the protected
disclosure and a reasonabl e relationship between the time of the protected disclosure and the time of the
personne action will establish, prima fadie, that the disclosure was a contributing factor to the personnel
action. Although the Board's decison was made before Clark was overruled, we gpply the law asit now
stands.
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It was established that the action to remove Mr. Horton was initiated on May 16, the day before the May 17
letter was written. Mr. Horton admitted that he knew that disciplinary action was being taken, when he made
the May 17 disclosure. Since the May 17 disclosure can not have been a contributing factor to the action
aready initiated, this requirement of 5 U.S.C. 81221(e)(1) was not met. The Board's denia of Mr. Horton's
individua right of action gpped from the separation during his probationary period at El Toro must be
affirmed.

C

Mr. Horton aso argues the merits of histermination at El Toro. However, absent apped rights deriving from
5U.S.C. 82302(b)(8), Mr. Horton as a probationary employee has no right to apped the merits of the
termination action other than on the narrow grounds of 5 C.F.R. §8315.806 (apped permitted when adverse
action was based on marital status, partisan politica reasons, or certain pre-employment conditions). No
such ground is here asserted.

D

Following Mr. Horton's termination at El Toro, the conditiona offer of a comparable position at Iwakuni was
withdrawn. Mr. Horton states that the wrongful termination a El Toro prgudiced his transfer to Iwakuni, and
that wrongful communication of hiswhistleblowing was the reason for withdrawa of the lwakuni offer. We
have concluded that the termination a El Toro was not wrongful, in that Mr. Horton's protected disclosure
was not a contributing factor to the termination action. However, we consider whether this disclosure was a
contributing factor in the Iwakuni action.

The adminidrative judge found that "the conditiond offer was withdrawn soldly because the sdlecting officias
at lwakuni, Japan, were properly notified that gppellant had been terminated for post-appointment reasons
from his pogition a El Toro, Cdifornia” Iwakuni officids testified before the adminidrative judge, asdid Mr.
Horton and other witnesses. There was no evidence to support afinding of ether actud or congructive
knowledge by the Iwakuni officids of Mr. Horton's May 17 letter. lwakuni officids tedtified thet the offer was
withdrawn because Mr. Horton had been terminated for inadequate performance during his probationary
period a El Toro. It was not improper for the Iwakuni officials to have been told of this termination. The
testimony of the Iwakuni officids was found by the adminigtrative judge to be credible, see Hambsch v.
Department of the Treasury, 796 F.2d 430, 436 (1986) (credibility determinations are virtualy unreviewable
on gppedl), and was not contradicted. The Board found that there was clear and convincing evidence, even
assuming that whistleblower status had been established, that the agency would have taken the same action.
These findings meet the lega requirements of 5 U.S.C. 81221(e)(1) and (2).

We discern substantia evidence, on appellate review, in support of the Board's decision. The Board's
decisonin Apped No. 94-3332 is affirmed.

On May 18, 1990 the United States Coast Guard Academy in New London, Connecticut announced the
position of Librarian. Mr. Horton applied. On July 17, 1990 another candidate was selected. Mr. Horton
sought remedid action from the Office of Specid Counsd, stating that the Librarian a El Toro had made
"reprisa satements’ againgt him and had provided the Coast Guard Academy with " congtructive knowledge
of protected disclosures.” The Office of Specid Counsel declined to act, and Mr. Horton brought an
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Individua Right of Action apped.

The adminidrative judge found that Mr. Horton had not provided information in support of his alegations.
Mr. Horton did not respond to a subsequent order of the full Board, which then held that Mr. Horton was
precluded from raisng awhigtleblower clam. There was insufficient direct or circumgantia evidence to
establish aprima fadie case of reprisal. We dso note that Mr. Horton was next on the selection register: an
action incons stent with reprisal. The record contains the Coast Guard Referral and Selection Register dated
July 13, 1990; the Regidter ligts five candidates, with Mr. Horton ranked third in preference. The notation
"declined" was written next to the name of the first-ranked candidate. The second-ranked candidate

accepted the pogition, the document recording the following reasons for the selection: "Had the most relevant
experience. Also had the most experience of any candidate. Experience in ingtruction was particularly strong.”
Mr. Horton does not argue that he was better qualified for the position than the candidate selected.

Thus the Board's decison in Apped No. 94-3355 must be affirmed.
AFFIRMED

94-3332

JOHN D. HORTON,

Petitioner,

V.

DEPARTMENT OF THE NAVY,

Respondent.

94-3355

JOHN D. HORTON,

Petitioner,

V.

DEPARTMENT OF TRANSPORTATION,
Respondent.

NIES, Circuit Judge, concurring in result.

| do not agree that the May 17, 1990, |etter congtitutes a protected disclosure. The first seven pages of the
eight-page letter contain only complaints about Horton's coworker's actions on May 16, 1990. The
disclosures relied on by the mgjority, which appear on the last page of thet |etter, are conclusory and entirely
unsupported with any facts.
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| agree with the Board's analysis of the record evidence and its conclusion that the evidence failed to support
afinding that the appellant reasonably believed that his disclosure evidenced any of the Stuations recited in 5
U.S.C. § 2302(b)(8).

Footnotes

94-3332 and 94-3355 - - 94-3332 and 94-3355 - - 94-3332, -3355- 1 -
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